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IN THE MATTER OF AN ARBITRATION

BETWEEN:

CP RAIL SYSTEM
(the “Company”)

AND

BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYEES
(the “Union”)

GRIEVANCE RE EXERCISE OF CONSOLIDATED SENIORITY
SOLE ARBITRATOR:

Michel G. Picher

There  appeared on behalf of the Company:

D. T. Cooke
– Labour Relations Officer, Montreal

M. Senecal-Tremblay
– Counsel, Montreal

S. J. Samosinski
– Manager, Labour Relations, Montreal

And on behalf of the Union:

P. Davidson
– Counsel, Ottawa

D. W. Brown
– Counsel, Ottawa

G. D. Housch
– Vice-President, Ottawa

K. Deptuk
– Vice-President, Ottawa

A hearing in this matter was held in Montreal on July 28, 1993.

AWARD

This matter comes on for hearing, on an expedited basis, in respect of the exercise of seniority rights by employees in the context of a major staff reduction.  The parties are disagreed as to the manner in which an employee is compelled to exercise his or her consolidated seniority as a condition to preserving employment security under the terms of the Job Security Agreement.

The facts material to the grievance are not in dispute.  On April 2, 1993, the Company served notice upon the Brotherhood, pursuant to article 8.1 of the Job Security Agreement, of a major organizational and operational change in the Company’s track department across Canada.  The change, to be implemented commencing in the Pacific Region on August 16, 1993, involves a net loss of approximately 600 bargaining unit jobs, system-wide.  To facilitate the change, all positions in the track department are abolished, and the new positions are to be bulletined and filled by a bidding process.  In the result, a number of employees will be compelled to comply with the conditions of the Job Security Agreement to protect their employment security status.

The dispute between the parties concerns the application of Appendix “E” of the Job Security Agreement.  The provisions of Appendix “E” which are material to this grievance are as follows:

This has reference to the award of Arbitrator Dalton L. Larson dated April 11, 1988 concerning the consolidation of seniority units for employment security purposes and Mr. Larson’s subsequent clarification of this issue on June 8, 1988.  This letter will confirm our understanding that for employment security purposes only:

…

4.
All Pacific Region employees covered by Agreement 41 and the Supplemental Agreements thereto, will be deemed to have a consolidated seniority date in all classifications covered by these Agreements.  This date will correspond with the employee’s first seniority date in a Maintenance of Way Agreement, as referred to above.

5.
An employee identified in Items 1 through 4 above, may exercise his consolidated seniority rights for displacement purposes, including the filling of an unfilled permanent vacancy, if he has exhausted his seniority pursuant to Article XII(D) of the Master Agreement dated July 9, 1985 and is still unable to hold work.  Failure to do so will result in forfeiture of Employment Security.

NOTE:
The filling of an unfilled permanent vacancy will be permitted provided that the employee is qualified or can be qualified in a reasonable period of time.

6.
An employee who has exercised his consolidated seniority rights into another seniority list contained in Agreement 41 or Supplemental Agreements thereto will be required to accept recall when permanent work is available in his former seniority list.  Failure to do so will result in forfeiture of Employment Security.

7.
An employee who has exercised his consolidated seniority rights into another seniority list contained in Agreement 41 or Supplemental Agreements thereto may accept recall for temporary work on his former seniority list.  Such employee will have his permanent position advertised as a temporary vacancy.  Upon the expiration of the temporary work he will be required to return to his permanent position.  Failure to do so will result in forfeiture of Employment Security.

8.
The provisions outlined in this Letter of Understanding shall operate over any Article in the Collective  Agreement to the contrary.

As is evident from the preamble to Appendix “E”, the concept of consolidated seniority, meaning the seniority of an employee from the date of his or her first employment in any part of the Maintenance of Way bargaining unit, was a product of the award of arbitrator Dalton Larson dated April 11, 1988, as amplified by his supplementary award of June 8, 1988.  It is common ground that before exercising consolidated seniority, an employee who wishes to protect his or her employment security status must fulfil a sequence of obligations referred to as Article XII(D) of the Master Agreement and, in fact, described in Article 7.3A of the Job Security Agreement.  The exercise is accurately reflected in the following excerpt of the brief submitted by the Brotherhood:

For any employee adversely affected by an Article 8 notice who possesses Employment Security, Article 7.3A of the JSA has immediate application.  In summary, Article 7.3A provides that for an employee to maintain his Employment Security status after being affected by an Article 8, he must fulfil the following obligations:

1)
He must, under Article 7.3A(a), exercise his maximum seniority rights, location, area and region in accordance with the terms of the applicable collective agreement; and

2)
If unable to hold under 1), he must then, under Article 7.3A(b), fill an unfilled permanent vacancy in (1) another seniority group in the same collective agreement; (2) another seniority group in another collective agreement of the same union; (3) another seniority group of another union; or (4) in a position not covered by any collective agreement; and

3)
If unable to hold under 1) or 2), he must exercise his consolidated seniority pursuant to Appendix “E” of the JSA.

The dispute between the parties concerns whether consolidated seniority may be exercised by an employee, upon the exhaustion of the steps under article 7.3A, to claim a position in the employee’s classification of origin.  In other words, can an employee who, for example, does not have sufficient unit seniority as a Track Maintainer to bump another employee in his or her   classification of Track Maintainer, and cannot obtain a position by the exercise of seniority rights under Articles 7.3A(a) and 7.3A(b), ultimately exercise consolidated seniority to displace a Track Maintainer who may have greater unit seniority as a Track Maintainer, but less consolidated seniority by virtue of his or her original date of hire into the Maintenance of Way Service?

The Company maintains that Appendix “E” contemplates an employee exercising consolidated seniority in all classifications covered by Agreement 41 and the Supplemental Agreements to it.  In other words, as the Company’s interpretation would have it, a Track Maintainer who was unable to exercise unit seniority to hold a Track Maintainers’ position because other Track Maintainers have greater seniority in that classification may, nevertheless, upon the exhaustion of his or her seniority rights under Article 7.3A, use his or her consolidated seniority to displaced back into a Track Maintainer’s position, in priority to a Track Maintainer who may have greater Track Maintainer seniority, but is junior in respect of consolidated seniority.

The Brotherhood takes a contrary view.  It submits that the intent of Appendix “E” is that an employee who is unsuccessful in exercising unit seniority within his or her classification of origin cannot, thereafter, use consolidated seniority to displace into that same classification.

Both parties argue that the interpretation which they favour is most consistent with the overall intention of the Job Security Agreement, as reflected in its language.  The Company maintains that there will be an overall reduction of displacements by the application of its interpretation, and that the view which it advances is more consistent with the preservation of work to senior employees and the liability of junior employees to becoming inactive or being laid off first.  The Brotherhood, on the other hand, submits that its interpretation is consistent with a respect for the integrity of the seniority systems established within Collective Agreement 41 and the Supplemental Agreements.  It further submits that the application of consolidated seniority which it urges is more consistent with its use as an extraordinary right which should normally apply on a temporary basis, as reflected in paragraphs 6 and 7 of Appendix “E”.  It argues that the agreement of the parties contemplates that employees exercising consolidated seniority rights do so outside their own classification or origin, with the expressed obligation to return to that classification when permanent work is available, and the option to so return when only temporary work is available.  Its representative stresses that in the circumstance of an employee returning to his or her classification of origin, the way is cleared for the recall of employees who were displaced by the exercise of consolidated seniority, in a manner which he characterizes as a “return to normalcy”.

In support of its position, the Brotherhood further points to the fact that the Canadian National Railway (CN) interprets the substantially identical terms of Appendix “G” of its Employment Security and Income Maintenance Agreement with the Brotherhood in the manner which is advanced by the Brotherhood in the case at hand. Further, the Union stresses the settlement of a prior grievance with the instant Company, in a manner consistent with the Brotherhood’s interpretation.  It notes that in April of 1993 a bargaining unit employee in British Columbia sought to exercise his consolidated seniority to displace into a position in his classification of origin.  Local management of the Company asserted, in its Step 3 response to the grievance dated April 30, 1993, that it is not open to an employee to apply Appendix “E” of the Job Security Agreement to increase his or her seniority in a class where seniority is already held.  The grievance was declined and the national office of the Brotherhood elected not to pursue it further, as its own interpretation coincided with that advanced by the Company’s officers in that case.

On a review of the totality of the material presented, the arbitrator has some difficulty with the position of the Company.  There is, to be sure, a logic to the Company’s interpretation of the application of Appendix “E” of the Job Security Agreement.  However, in the arbitrator’s view, the scheme reflected within the Job Security Agreement, read in conjunction with the seniority systems established within the Collective Agreement, more compellingly supports the interpretation advanced by the Brotherhood.  Similarly, the comments of arbitrator Larson, explaining the rationale for the establishment of consolidated seniority are, I think, more supportive of the interpretation of the Brotherhood.  Consolidated seniority was first dealt with in the award of arbitrator Larson of April 11, 1988 at pp.68-70:

(2) Consolidation of Seniority Units

Forthwith upon delivery of this award each company shall meet with each individual union which is party to the employment security provision to review the seniority system currently in effect under each of the collective agreements in effect and to negotiate with a view to the consolidation of all the seniority units under those agreements.  In each case the principle to be followed shall be to make the seniority units as large as may be administratively feasible.  Those seniority units may transcend bargaining unit boundaries within the jurisdiction of a single union.  Ideally, the end result would be single regional seniority lists for each union but that may not be possible depending upon the particular circumstances of each case.

If within 60 days of this award the parties have been unable to agree upon:  (a) which units should be consolidated, if any, (b) the manner in which that is to be done, and (c) the slotting of all employees on the new seniority lists, the matter shall be immediately referred to Dalton L Larson who shall act as an arbitrator in the dispute.

The arbitrator shall be empowered to prescribe the manner in which the seniority units shall be consolidated, which units ought to be consolidated in whole or in part, if any, and the order in which each employee shall appear on the new seniority lists consistent with company service.

The parties subsequently sought clarification from arbitrator Larson with respect to the consolidation of seniority units.  In a supplement to his award, dated June 17, 1988, arbitrator Larson made the following comments:

The fact is that it was my intention to permit the parties to negotiate a wider application of the consolidated seniority units if that were felt to be mutually desirable.  However, if the matter could not be agreed and had to be arbitrated then a somewhat more restrained approach would have to be taken due to limitations of my jurisdiction under the Maintenance of Railway Operations Act 1987.

The basis of my jurisdiction to consolidate seniority units arises out of the issue of employment security.  That means that in the ordinary course of events, one would certainly expect that the operation of the seniority system would be changed with respect to the employment security provisions but that does not mean that the consolidated units would not operate in other areas as well.  That would be at odds with my attempt to create a simpler labour relations infrastructure.  What it means is that while MY approach would be to make the new consolidated seniority units operate as widely as possible, there might be instances where I will be unable to extend the operation of them beyond employment security.

Under most of the collective agreements I would expect that seniority operates the same for all purposes.  In those circumstances, to consolidate the seniority units for purposes of employment security will operate to extend the application of them into other areas as well.

There is also another circumstance that will generate a wider application.  Where consolidation sets up an irreconcilable conflict with another provision of a collective agreement, that other provision will have to give way.  The wider application will take precedence and the change for the one purpose will, of necessity, require a change for the other. It may even require that new contract language be devised to accommodate the wider application.

On the other hand, where a collective agreement creates a special kind of seniority or a unique application of seniority that can be accommodated within the new consolidated seniority system, without change, it must be taken to be continued by the legislation.  It is precisely those kinds of seniority provisions that I have no jurisdiction to change, but with that exception, a change for purposes of employment security will almost invariably be taken to require a change for all other purposes.

Subsequently, on July 29, 1988, the parties executed a letter of understanding which is now Appendix “E” to the Job Security Agreement.  What, then, is to be made of the observations of arbitrator Larson and the text of Appendix “E” for the purposes of resolving the instant grievance?  Firstly, it seems to me that arbitrator Larson was extremely careful to acknowledge in the final paragraph of his ruling of June 17, 1988 reproduced above, that consolidated seniority should, wherever possible, be applied in a manner which accommodates various kinds of special seniority that may be found within a collective agreement.  I take that, at a minimum, as a signal of caution before concluding that all seniority provisions in a collective agreement are necessarily abrogated by the concept of consolidated seniority.  Secondly, and perhaps more significantly, the parties did not execute an agreement which simply provides that for the purposes of preserving employment security employees are to exercise consolidated seniority to protect work in their own classification, on their own basic seniority territory, in their own region or in another seniority group under the same or another collective agreement.  It seems to the arbitrator that it would have been relatively simple, either for arbitrator Larson or the parties, to provide that in the event of an operational or organizational change, for the purposes of protecting employment security, employees must, from the outset, exercise consolidated seniority to protect work, firstly within their’ classification and then outwards as contemplated in Article 7.3A of the Job Security Agreement.  The parties did not, however, choose such wording. Rather, they agreed upon a scheme of application by which employees do not contemplate the exercise of consolidated seniority until they have first exhausted their unit or collective agreement seniority in conformity with Article 7.3 of the Job Security Agreement.  It is, I think, counter-intuitive to conclude that the parties would have intended that an employee adversely impacted by an operational or organizational change would first exercise unit seniority within his classification and, failing the ability to protect work through the various stages of displacement contemplated in Article 7.3, then return to his classification to apply consolidated seniority.  While such a convoluted process of displacement might be agreed to by the parties, I have difficulty accepting that it was intended by the language and scheme of Appendix “E”, particularly when it is read in conjunction with the comments of arbitrator Larson with respect to respecting collective agreement provisions which establish special kinds of seniority.  The collective agreement of the parties is particular in its provision of multiple seniority units or classifications.  Those seniority systems were established by the parties, upon agreement, for reasons which they best appreciate. They should not, I think, be lightly ignored or overridden by the application of Appendix “E” to the collective agreement. Additionally, I am inclined to give some weight to the position of the Union that paragraphs 6 and 7 of Appendix “E” tend to reflect the expectation of the parties that an employee who has exercised consolidated seniority does so into another seniority list, and that the thrust of the provision is to compel such an employee to return to his or her seniority list when work becomes available.  Moreover, the provisions of article 4 of Appendix “E” do not unequivocally support the interpretation of the Company.  The fact that an employee may be “deemed” to have a consolidated seniority date in all classifications may be understood as a means of giving access to positions outside the employee’s own seniority classification and, as the Union argues, to give the employee consolidated seniority to defend his or her own position as against the consolidated seniority of others who would exercise it within the employee’s own seniority classification.  The language of Article 4 does not, on its face, speak instructively to the manner in which consolidated seniority rights are to be applied for the purposes of displacement.

Nor is it apparent to the arbitrator that the interpretation advanced by the Brotherhood is necessarily inefficient or unduly burdensome from the standpoint of administration.  The concept of consolidated seniority remains available to ensure that senior employees are compelled to protect work on a much broader basis than would otherwise be the case.  Moreover, even if, in particular cases, employees who are junior in consolidated seniority should be shielded from displacement by senior employees who are junior within their own classification, they are nevertheless vulnerable to displacement by others through the exercise of consolidated seniority.  On the whole, while the system may yield some minor anomalies, it should generally operate to preserve jobs generally for senior employees, causing downward pressure on junior employees to face job inactivity or layoff.

In summary, there are a number of factors which conduce to the conclusion that the interpretation advanced by the Brotherhood is preferable to that of the Company.  While the arbitrator accepts that the interpretation applied to very similar language in Appendix “G” to the CN collective agreement is not directly pertinent, and that the interpretation advanced in British Columbia by the Company’s local officers in the grievance referred to above may be an explainable exception, nevertheless, those events do little to undermine the plausibility of the Union’s understanding of the original intention of arbitrator Larson and the subsequent agreement of the parties with respect to the operation of Appendix “E”.  In particular, it is significant that the terms of Appendix “G” to the Employment Security and Income Maintenance Agreement negotiated between CN and the Brotherhood flow from a common arbitration process in which CN, CP and the Brotherhood were all parties before Mr. Larson.  It is also significant that the initial proposal of the Company before Mr. Larson was to effectively eliminate seniority barriers by allowing employees to take their full seniority with them, in the protection of employment security, in displacing to any bargaining unit represented by their union or any other union.  That approach was expressly rejected by arbitrator Larson.  At p.63 of his award of April 11, 1988 the following appears:

That approach is to be distinguished from the proposal of the companies which does not really involve an amalgamation of seniority units.  Rather, their proposal would leave the units as they are but simply require that employees be able to bump into other rosters.  Effectively what that would do is make the seniority boundaries irrelevant for purposes of employment security while maintaining the form of them.

I think that one ought to maintain the integrity of the seniority units or abandon them altogether.  One should not attempt to do both at the same time.  On that analysis the proposal of the companies on this issue represents a fundamental incursion on the integrity of the seniority system.  Given the importance of seniority in any collective bargaining relationship, that is unacceptable.

For the reasons reflected in the above passage, as well as those reviewed above, the arbitrator is compelled to conclude that the agreement of the parties which led to the drafting and execution of Appendix “E” of the Job Security Agreement is predicated on an understanding that the integrity of seniority units from which employees are initially displaced by an operational or organizational change is to be respected, and that consolidated seniority is intended to be applied exclusively for the purpose of giving employees entry into other seniority units which would otherwise have been foreclosed to them.  In the arbitrator’s view, at the risk of repetition, had the parties intended otherwise, they could simply have provided for the immediate exercise of full consolidated seniority within an employee’s seniority unit at the commencement of the displacement process.

For the reasons noted above, the observations of arbitrator Larson are also consistent with the application of consolidated seniority in such a way as not to undermine the integrity of collective agreement seniority systems.  Additionally, the fact that the parties fashioned a sequential process whereby classification seniority is to be applied first by an employee, with consolidated seniority to apply only where the employee is unable to hold work upon the exhaustion of the alternatives under Article 7.3A of the Job Security Agreement further support the position of the Brotherhood that consolidated seniority was intended to apply outside the employee’s classification of origin.  In the arbitrator’s view, the position of the Company would be far more compelling if Appendix “E” had been drafted in such a way as to permit the application of consolidated seniority for any displacement further to the protection of Employment Security. The fact that employees are first required, under the terms of paragraph 5 of Appendix “E”, to exhaust their seniority pursuant to article 7.3A(b) of the agreement is, when read together with paragraphs 6 and 7, indicative of an understanding that the use of consolidated seniority is exceptional, intended to be temporary and, most significantly, that it is intended as a passport to job opportunities outside the employee’s classification of origin.  While logic may be marshalled in support of either interpretation, it is the intention of the authors of the document, as reflected in the comments of arbitrator Larson and the language and structure of Appendix “E”, which must govern in the end.

For all of the foregoing reasons the grievance is allowed.  The arbitrator finds and declares that the interpretation of the application of Appendix “E” advanced by the Brotherhood is correct. Consolidated seniority is not to be exercised so as to permit an employee to displace back into his or her classification or seniority unit of origin.  The arbitrator retains jurisdiction in the event of any dispute between the parties with respect to the interpretation or implementation of this award.

DATED at Toronto this 29th day of July, 1993.

(signed) MICHEL G. PICHER

ARBITRATOR
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