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 AWARD OF THE ARBITRATOR

This arbitration concerns a dispute between the parties in respect of the mitigation of adverse effects resulting from material changes in working conditions occasioned by the introduction of automated locomotives in yard switching at Edmonton, Winnipeg, Sarnia, Hamilton, Toronto and Montreal. Some 51 locomotive engineer positions are eliminated, with a total equivalent of some 65 positions when allowance is made for spareboard positions.

The introduction of belt-pack technology and automated locomotives allows the Company to operate two-person yard crews, rather than the previous composition of three-person crews, including a locomotive engineer, in flat yard switching. The arbitrator’s jurisdiction arises under the provisions of article 139 of collective agreement 4.3, article 79 of collective agreement 4.16 and articles 89 and 78 of collective agreements 1.2 and 1.1, respectively. The articles in question generally provide that the Company cannot initiate changes in working conditions which have materially adverse effects on employees without the appropriate notice, followed by negotiation and, if necessary, arbitration to determine measures to minimize the adverse effects. Some issues which are negotiable are described, as follows, in article 139.1 of agreement 4.3, by way of example:
(b)
While not necessarily limited thereto, the measures to minimize adverse effects considered negotiable under sub-paragraph (a) of this paragraph 139.1 may include the following:
(1)
Appropriate timing

(2)
Appropriate phasing

(3)
Hours on duty

(4)
Equalization of miles

(5)
Work distribution

(6)
Adequate accommodation

(7)
Bulletining

(8)
Seniority arrangements

(9)
Learning the road

(10)
Eating en route

(11)
Work en route

(12)
Layoff benefits

(13)
Severance Pay

(14)
Maintenance of basic rates

(15)
Constructive miles

(16)
Deadheading

The foregoing list is not intended to imply that any particular item will necessarily form part of any agreement negotiated in respect of a material change in working conditions.

Similarly, with respect to the collective agreements governing locomotive engineers, article 89.1 of collective agreement 1.2 provides as follows:
While not necessarily limited thereto, in the case of run-throughs and other changes described in this paragraph 89.1, the matters considered negotiable will include the following:
(1)
Appropriate timing

(2)
Appropriate phasing

(3)
Hours on duty

(4)
Equalization of miles

(5)
Work distribution

(6)
Appropriate accommodation

(7)
Bulletining

(8)
Seniority arrangements

(9)
Learning the road

(10)
Use of attrition

The arbitrator’s jurisdiction is touched upon in articles 139.1 and 79.1 of collective agreements 4.3 and 4.16 in the following terms:
139.1/79.1

(f)
The decision of the Arbitrator shall be confined to the issue or issues placed before him which shall be limited to measures for minimizing the adverse effects of the material change upon employees who are affected thereby, and to the relaxation in agreement provisions considered necessary for the implementation of the material change, and shall be final and binding upon the parties concerned.

Similarly, articles 89.4 and 78.4 of collective agreements 1.2 and 1.1, governing locomotive engineers, provide:
89.4/78.4

(g)
The decision of the arbitrator shall be confined to the issue or issues placed before him or her and shall also be limited to measures for minimizing the significantly adverse effects of the proposed change upon locomotive engineers who are affected thereby.

The facts pertinent to the dispute are not substantially contested. Belt-pack technology, and the operation of automated locomotives, was previously introduced by the Company into humpyard operations, initially at Symington Yard in Winnipeg. The details of belt-pack operations and the technology of automated locomotives were extensively examined in a prior arbitration award concerning work jurisdiction, and need not be repeated here (see CROA #2191).
The changes which are the subject of this dispute represent, however, the initial stages of a substantial material change which, in all likelihood, will eventually revolutionize yard operations. The introduction of the belt-pack and automated locomotive system into hump yards impacted only some two of five possible locations and a limited number of employees. The material changes which are the subject of this case, however, have been fairly characterized by the Company as comparable to the introduction of diesel locomotive technology. The change to automated yard engines can be expected to have far-reaching effects as more and more yard crew assignments are converted from three-person crews to two-person crews, utilizing belt-pack technology. While, for the time being, the changes introduced at the various yards in question impact only a small number of yard assignments, relative to the total assignments performed in the yards, it can reasonably be expected that the concerns which give rise to the instant case will have much wider currency as more and more yard assignments become automated. The arbitrator’s jurisdiction is obviously restricted to the facts and circumstances of the specific material changes in the locations which are the subject of this dispute. Future cases will also have to be dealt with on their specific merits. However, an appreciation of the industrial relations realities would suggest that the material changes which are the subject of this case will have far-reaching impacts in the future. The Company’s own brief acknowledges the fact that the instant case is the tip of a much larger iceberg. In the preamble to the agreement which it proposes, it originally included language which would extend the agreement to apply to all employees, now and in the future, adversely affected by the implementation of belt-pack technology. For the purposes of the arbitration, it drew back somewhat on that position, limiting its request to “any additional notices which will be issued in the year 1995”.
The arbitrator can see no reason to sustain this request on the part of the Company. As counsel for the Council argues, the adverse impacts on a particular group of employees affected by a material change may vary substantially from location-to-location and from time-to-time, depending on a number of factors. That being so, absent agreement of the parties on such an important issue, a board of arbitration should be reluctant to establish the terms of an agreement which will be of prospective application to as yet undefined circumstances governing unidentified employees in unidentified locations.
The next point in dispute concerns whether, as the Company proposes, the agreement should be restricted to employees with two or more years of cumulative compensated service, a proposition contested by the Council. It does not appear disputed that that restriction is common in job security and employment security agreements within the railway industry, and has been for decades. It has, further, been incorporated into arbitration awards, including the 1989 and 1990 belt-pack awards issued in relation to humpyard operations. In the arbitrator’s view, the position of the Company in respect of this issue is reasonable, and should be awarded.
The next issue concerns separation allowances and retirement opportunities. Clause 5 of the preamble as proposed by the Company reads as follows:
The separation plan and severance payment as outlined in Article I and IV herein, will be made available to employees who have worked at a location for at least two years and where as determined by the Company, a permanent surplus of running trades employees exists.

The Company objects to counter-proposals by the Council, the effect of which would be to make retirement opportunities and separation allowances available even where there is no surplus of employees. The Company resists that position, stressing that in its view the material changes which are the subject of this case will not create surplus positions, at least in the coming summer season. The Company’s counsel submits that the employer should not be placed in the position of providing retirement opportunities, with monetary incentives, while at the same time being forced to hire new employees. In this regard, it stresses the analysis of the arbitrator in respect of the principle of attrition as the appropriate means of reducing surplus ranks, expressed in CROA 2514.
The arbitrator is in agreement with the general position advanced by the Company. It would, arguably, go beyond the scope of mitigating adverse impacts to provide retirement opportunities to employees at locations which are not facing a surplus. To that extent, I am satisfied that the Company’s position is well founded. I have greater concern, however, with the secondary impacts of the material change relating to the introduction of automated locomotives in yard service. Employees should not be deprived of protection merely because the material change is introduced in a peak season of activity, so that the reality of redundancies is only temporarily delayed. If, in fact, the creation of surplus positions is deferred within a reasonable period of time in the future, it would seem to the arbitrator appropriate to allow employees in a given location the opportunity to avail themselves of retirement opportunities, in numbers which correspond to the number of actual surplus positions which can be identified as occasioned by the introduction of the belt-pack technology and the elimination of locomotive engineer positions in yard service. The arbitrator, therefore, remits this issue to the parties for discussion and, if possible, agreement on the framing of an appropriate formula, to apply for such period of time as may be reasonable. I retain jurisdiction in the event of the inability of the parties to agree on such a formula.
The next issue is the availability of extended health care and dental benefits to employees who leave the service. The proposal put forward by the Company would allow employees leaving the service to retain their group life insurance until age 65, paid for by the Company. Upon attaining age 65, employees would be entitled to a fully-paid life insurance policy, paid for by the Company.
The Union seeks a greater range of benefits for employees leaving the service. It asks the arbitrator to direct that extended health care benefits be available to any employee who accepts an early retirement opportunity. By way of precedent, the Union cites the award of the arbitrator in the Freight Crew Consist award of June 29, 1990. It submits that the comparison is a fair one, as the changes which are the subject of this dispute are also part of system-wide initiatives, comparable to the Freight Crew Consist and Conductor-Only agreements, rather than isolated local material changes.
In the arbitrator’s view, the Union’s position in respect of this issue is reasonable. It is, of course, open to the Company to rationalize operations, gain efficiencies and enhance productivity and profits by introducing automated locomotives into flat-yard switching across Canada, thereby achieving a reduction of one-third of its labour requirements in crews utilized for yard switching. The Crew Consist arbitration award recognized, as indeed was acknowledged by the Company, that employees are entitled to some degree to share productivity gains to be realized by such changes. On what basis can an arbitrator distinguish the reasoning which applied in the Crew Consist award and the case at hand? In the case of the crew consist reduction, as in this case, operating crews are reduced by one person, in all probability forever, resulting in employees being declared surplus. I find it difficult to distinguish why an employee opting for early retirement to facilitate the introduction of the belt-pack technology should be any less protected than the employee opting for retirement because of the elimination of the non-essential brakeperson’s position which triggered the Crew Consist award. In the result, the arbitrator directs that the same protections in respect of benefits, including life insurance and the continuation of the extended health care plan and dental plan be made available to employees taking an early retirement opportunity under the terms of this Award, in the same general terms as they appear in article 5 of the Crew Consist Agreement.
The parties next disagree with respect to the issue of banking early retirement credits. A related issue is the number of credits to be established at the outset, a matter touched upon above. As the arbitrator indicated, retirement opportunities should, as a general matter, be available only to employees who are, in fact, adversely impacted by the Company’s initiative, which is to say where a surplus of positions results from the introduction of the belt-pack technology in yard service. I am not inclined to accept the Union’s suggestion that the number of early retirement opportunities should equal the number of the locomotive engineer positions eliminated. It would be neither fair nor in keeping with the purpose of reducing adverse impacts to apply such a formula in cases where, for example, no employees in fact lose employment or are declared surplus, by reason of the availability of alternative work. It is only where the reality of employees becoming surplus is established, and is causally linked to the introduction of the technology, that retirement opportunities should be available. As indicated above, a formula may be required to govern the availability of retirement opportunities. The arbitrator can see no difficulty with banking them, to the extent that doing so would make them available to employees when an actual surplus is established, such banking to continue for a fixed period of years, to be agreed.
Some of the Union’s concerns are not without foundation. The issue of whether there is a surplus can obviously be disputed. The arbitrator is, therefore, inclined to establish a formula which will cause the determination of whether employees are or are not surplus to be made on an objective basis, rather than in the opinion of the Company. Where surpluses do exist in accordance with the formula, once claimed, retirement opportunities shall be irrevocable. Again, subject to the comments made above, it appears to the arbitrator that it is preferable for the parties to address this issue and fashion the appropriate language themselves, failing which the arbitrator retains jurisdiction.
The issue of banking of retirement credits is therefore also referred to the parties, hopefully to be resolved by them in keeping with a formula which for a reasonable period of time (the Union suggests a period of six years) retirement opportunities are made available to eligible employees leaving the service in cases of actual surplus.
The arbitrator is not persuaded, however, that the Union’s request for deferred separation or bridging, whether it be for employees aged 48 or 50, is appropriate in the circumstances of the case at hand. As the Company stresses, that is a costly item, of a type which has not been negotiated into any running trades’ collective agreement with the Company since 1990. As noted above, it is the arbitrator’s view that sufficient protection and mitigation against adverse impacts is provided to the employees to the extent that retirement opportunities are made available, and are banked for an appropriate period of time, to be claimed only in cases of actual surplus occasioned by the introduction of belt-pack technology. The existence of furlough board protection is also a factor which reduces the need for bridging.
With respect to the issue of maintenance of earnings, it appears to the arbitrator that subject to certain qualifications the formula offered by the Company, which extends protection for a period of five years, is reasonable as a measure to reduce the adverse impacts of the material change. It is in keeping with the formula awarded by arbitrators in Ad Hoc cases 321 and 337, both of which involved the introduction of belt-pack technology in hump yards. As noted at p.11 of the MacMillan Hump Yard award of June 22, 1993, the formula in question does extend maintenance of earnings protections beyond employees whose positions are abolished, to also protect those impacted by the operation of the “ripple” effect. In the result, any employee displaced by the implementation of the material change can have the protection of the maintenance of earnings formula. However, the arbitrator does not accept that maintenance of earnings should be payable only when an employee changes classification. Rather, the incumbency established should protect the employee in any position of otherwise reduced earnings, subject of course to availability and a willingness to protect the highest paying work. The arbitrator accepts and awards the Company’s formula for calculating incumbencies.
With respect to provisions governing relocation, the arbitrator accepts, as a general matter, the formula for relocation eligibility and benefits contained in the draft offer tabled by the Company. There is a concern, however, to the extent that certain of the particulars of the Company’s offer appear to provide less protection than is found in the terms of the collective agreements. The arbitrator therefore directs, as part of the award, the relocation provisions proposed by the Company, save that they shall be amended in their particulars, as the case may be, to provide protections which are at least equal to those found within the terms of the collective agreements. The arbitrator is also of the view that the request for travel allowance for transportation to and from work advanced by the Council should not be accorded.
The Union further requests that the arbitrator order the Company to offer lump sum payments in the amount of $75,000 to employees who elect to sever their relationship with the Company, but who are not otherwise entitled to take a retirement opportunity. The Company offers a formula for severance payment which would make available optional lump sum amounts varying with the length of service of employees who opt to sever their employment. Persons with 20 years or more of cumulative compensated service would receive $60,000; those with 12 to 19 years would receive $55,000 and those with 8 to 11 years cumulative compensated service would be paid $50,000. An additional lump sum severance payment of $15,000 would be made available to employees who elect to terminate their employment within 90 days of the offer being announced. Further provision is made for the continuation of life insurance and extended health care benefits, again depending on the length of service.
In the arbitrator’s view, the offer made by the Company is reasonable, in all of the circumstances, and should not be disturbed. The arbitrator agrees with the Company, however, that severance opportunities for junior employees should not be offered until such time as senior employees eligible to retire have been given a fair opportunity to take retirement in accordance with the terms of this award. It is appropriate, I think, to deal with surplus positions by attrition first by providing incentives for the retirement of senior employees, with the first opportunity going to locomotive engineers, rather than the resignation of junior employees. In a given location, however, where the material change causes employees to be surplus and there are no employees eligible to retire, or those who are eligible elect not to, the severance payment provided in article 4 of the Company’s offer should be made available, again with the first opportunity to locomotive engineers. It shall, of course, remain an option for the Company to increase the incentive amounts, if it should find it necessary or advisable to do so, to attract the requisite number of resignations. 
The Council, through the BLE, seeks an order from the arbitrator restricting belt-pack operations within certain zones. The BLE submits that automated locomotives should not be permitted to go over the main track, or operate in transfer service between yards, without a locomotive engineer aboard. It submits that penalty payments should attach in any circumstance where the Company should violate zone restrictions. The arbitrator has substantial difficulty with this proposal. With respect, the appropriate method of operating is not a matter which can fairly be said to fall within the factors within the arbitrator’s jurisdiction in considering the mitigation of adverse effects as contemplated in articles 89 and 78 of collective agreements 1.2 and 1.1, respectively. That matter is for the Company, subject, of course, to compliance with the Railway Safety Act and the regulatory supervision of Transport Canada. This is not a circumstance where, unlike other circumstances, the collective agreement makes provision for a survey process and negotiation and arbitration of the issue of reducing crews in yard service. As the Company points out, there is nothing in the case at hand to raise the kinds of issues which fall to be determined under article 82 and 83 of collective agreement 4.3 and article 40 of collective agreement 4.16, which deal with the reduction of yard crews from a yard foreman and two yard helpers to a yard foreman and a single yard helper. This is not an appropriate matter to be dealt with by the arbitrator and the counsel’s position is, therefore, rejected.
The next issue raised concerns whether, as the Company and the BLE submit, locomotive engineers should be entitled to exercise seniority on one-third of the flat yard positions in a terminal. This would involve an obvious relaxation of the requirements of the existing collective agreement, whereby locomotive engineers would first be required to protect work in their own classification. Counsel for the UTU argues that it is inappropriate to entertain submissions from the representatives of one bargaining unit which impacts the employees of another bargaining unit, and questions the arbitrator’s jurisdiction to do so. 
Without commenting on the issue of jurisdiction, I do not deem it necessary or appropriate to order the formula proposed by the BLE. Bearing in mind that locomotive engineers will be given the first opportunity to take retirement opportunities and voluntary severance, and that they fully retain the ability to exercise seniority within U.T.U. ranks when they have exhausted their seniority as locomotive engineers, they are amply protected without the added element of a 1/3 priority formula, the operation of which could work adversely to U.T.U. members in the availability of belt-pack work. The BLE’s proposal is therefore rejected.
The parties are disagreed as to the appropriate rate of pay for the yard operations employee and yard helper. Both employees will be equipped with belt-packs so that the control of the locomotive may pass from the yard operations employee to the yard helper in what is referred to as “pitch and catch” as a yard locomotive moves from one place to another. In the arbitrator’s view, the rates of pay proposed by the Company for the position of Yard Operations Employee are reasonable. The YOE rate of 20.596 per hour is the rate paid to the YOE in hump yard service. The rate proposed maintains a reasonable relation to the relative degrees of responsibility exercised by the yard operations employee, as compared to locomotive engineers and persons employed as yard foremen. However, the initial proposal of the Company for the rate of the Belt-pack Helper can be improved upon. That position should fall between the rate for a hostler and the rate of a yard foreman, bearing in mind relative degrees of responsibility. It shall therefore be fixed at 18.822 per hour.
The Council further seeks, for non-protected employees, the supplementary income protection found in the Vancouver Intermodal Agreement. When regard is had to that agreement, the rationale for additional layoff benefits in the case at hand is less than clear. While it may be that some layoffs will be inevitable, the primary thrust of the core provisions of this award, including retirement opportunities and severance payments, is to accelerate attrition, thereby protecting junior employees by reducing the incidence of layoff. Those important impacts should not be lost sight of. In the circumstances, the case for still additional protection for non-protected junior employees is not compelling.
The Union makes a further request with respect to the effect of the material change as it may impact physically restricted employees. In response to questions from the arbitrator at the hearing, it became apparent that the concern of the Union is in relation to employees who may find it difficult to work while wearing the belt-pack. As the Company’s representations affirm, there has been no such problem to date in relation to yard operations employees utilized in hump yards. Nor is it clear, on the material before me, that the belt-pack is of such bulk or weight to cause substantial physical problems to any employees who may be called upon to work with it. On the basis of the material before me, I do not have sufficient information to deal with any case of a disabled employee negatively impacted by the material change proposed by the Company. In the circumstances, I deem it appropriate to adjourn this issue sine die on the understanding that I retain jurisdiction and if, at any time in the implementation of the material change, there should be an adverse impact on an employee with a physical disability, the matter may be spoken to. Whether an employee in that circumstance should, as the Union submits, be entitled to go on a furlough board is something upon which the arbitrator makes no comment, as it would appear more appropriate to deal with individual cases on their own merits as they arise, if indeed they ever do.
Nor does the arbitrator deem it appropriate to make any order or direction as to the training of employees who will be assigned to operate belt-pack technology. It is obviously in the interests of the Company and, indeed, its obligation under law, to ensure that its employees are adequately trained and that its enterprise is conducted in a safe manner. There is little reason to doubt that that will occur. Moreover, it is open to question as to whether training is an appropriate factor to be included in an arbitrator’s award in relation to the minimizing of adverse impacts in the wake of a material change under the collective agreements in question, a matter which, in any event, need not be conclusively resolved for the purposes of this case. 
One of the issues stressed by the U.T.U.’s representatives is the establishing by the arbitrator of zones to which automated yard operations will be restricted, as well as restricting in respect of sight-line operations and “push-pull” operations in certain circumstances. The U.T.U. also requests the arbitrator to establish penalty provisions in the form of penalty premiums payable when the Company violates such rules. With respect, for the reasons touched upon above, the arbitrator finds it inappropriate to deal with issues directly affecting operations, a matter which is substantially different than mitigating the adverse impacts on employees caused by the material change. The decision as to the location and method of automated yard switching operations remains the Company’s, subject of course to the safety rules found with the CROR and any other regulatory restrictions, as well as to the safety provisions found within the Canada Labour Code. I therefore reject this aspect of the Council’s request.
The UTU raises separate concerns with respect to the safety of operations, particularly as it relates to cars running free, in some circumstances, during the course of yard switching. In the arbitrator’s view, it is not unreasonable to proceed with a degree of deliberate caution in this area and the wisdom of establishing joint committees to consult in respect of problems which could arise in relation to safe operations within each yard clearly has merit. The arbitrator therefore directs that the parties meet to establish joint committees for each location, the purpose of which shall be to study and discuss safe procedures for yard switching utilizing belt-pack technology and two-person crews. The mandate, frequency of meeting and duration of such committees is a matter which, for the time being, the arbitrator remits to the parties, for their consideration, while retaining jurisdiction in the event of ultimate disagreement. For the purposes of clarity, the joint committee is to be consultative, to provide the Council the fullest opportunity of input. In the event of disagreement among the members of a joint committee, however, the Company shall retain the right and prerogative to proceed with belt-pack operations.
DATED at Toronto this 6th day of March, 1995.


(signed) MICHEL G. PICHER

ARBITRATOR
[reprinted June 26, 1999]
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