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IN THE MATTER OF AN ARBITRATION

BETWEEN:

VIA RAIL CANADA INC.
(the “Corporation”)

AND

BROTHERHOOD OF LOCOMOTIVE ENGINEERS
and

UNITED TRANSPORTATION UNION
(the “Unions”)

RE: THE APPLICATION OF THE PARTIES’ SPECIAL AGREEMENTS REGARDING THE MAINTENANCE OF EMPLOYEES’ EARNINGS

SOLE ARBITRATOR:

Michel G. Picher

There appeared on behalf of the Corporation:

K. Taylor
– Senior Advisor and Negotiator, Montreal
A. Watson
– Senior Labour Relations Officer, Montreal
And on behalf of the Unions:

M.A. Church
– Counsel, Toronto
G. Hallé
– Canadian Director, BLE, Ottawa
C. Hamilton
– General Chairman, BLE, Toronto
W.A. Wright
– General Chairman, BLE, Saskatoon
B. Wood
– General Chairman, BLE, Halifax
J. Tofflemire
– Legal Chairman, Division 70, BLE, Toronto
M.W. Simpson
– Vice-General Chairman, BLE, Saskatoon
R. Lussier
– Sr. Vice-General Chairman, BLE, Saskatoon
J.M. Hone
– Vice-President, UTU, Ottawa
M.P. Gregotski
– General Chairperson, UTU, Fort Erie
J.W. Armstrong
– General Chairperson, UTU, Edmonton
R. LeBel
– General Chairperson, UTU, Quebec
W.G. Scarrow
– General Chairperson, UTU, Sarnia
A hearing in this matter was held at Montreal on Monday, February 13, 1995.
AWARD

The following ex parte statement of issue was filed by the United Transportation Union and Brotherhood of Locomotive Engineers at the hearing.

DISPUTE:

Dispute between the Brotherhood of Locomotive Engineers and United Transportation Union, respectively, vs. Via Rail Canada Inc. concerning the parties’ Special Agreements, Collective Agreements and the employer’s revised interpretation of available services as such apply to entitlement to and calculation of maintenance of earnings by the employees so affected.

EX PARTE STATEMENT OF ISSUE:

The Corporation initiated correspondence and discussion pertaining to the interpretation, application and practices relating to the maintenance of earnings provisions of various agreements affecting the employees represented by the above-noted Unions, respectively. The parties were unable to resolve their respective differences throughout this exchange of correspondence and discussions.

Accordingly, by way of a Notice to Operating Employees dated October 28, 1993 the Corporation advised the General Chairmen of the BLE and UTU that effective 1 January 1994, employees who are entitled to an incumbency will have such reduced by the amount of earnings they would have otherwise earned whenever they are not available for service. Not available for service includes, but is not restricted to; missed calls; leave of absence; bereavement leave; jury duty; suspension; rest; and, attending rules/medicals. Furthermore, in those circumstances where employees do not render actual service during the entirety of their four-week period due to not being available for service, they will not be entitled to any incumbency payment for that period.

The Corporation subsequently modified its position by way of a letter dated January 26, 1994 to exclude the application of its position to those employees not available due to bereavement leave, jury duty and attending rules. The new policies were thereafter implemented February 25, 1994.

Each of the General Chairpersons of the Unions whose members were affected wrote to the Corporation to contest the interpretation, application and implementation of the Corporation’s policy as set out above, respectively. The General Chairpersons wrote to the Corporation under their separate collective agreements and Special Agreements with the employer. In particular the General Chairpersons challenged the Corporation’s plans to apply and implement revised interpretations vis-à-vis the provisions of article “E” of the Special Agreements, respectively.

The General Chairpersons advised that the Corporation’s actions constituted violations of the collective agreements between the parties. The General Chairpersons also contented that the Corporation could not unilaterally change interpretations of the Special Agreements and collective agreement while such remained operative.

The General Chairpersons also took the view that the Corporation could not, in effect, amend article “E” of the Special Agreement without the agreement of all parties to the said agreements. The Corporation did not agree that there was any violation of the Special Agreements or collective agreements. The Corporation accordingly declined the requests on behalf of the General Chairpersons, respectively.

The parties were unable to resolve their differences through the mediation process. Accordingly the parties requested the appointment of an arbitrator pursuant to the terms of the Special Agreements, respectively. 

FOR THE UNIONS:

B. Wood
C. Hamilton
General Chairman, BLE - Eastern Region
General Chairman, BLE - Central Region

W. Wright
R. LeBel
General Chairman, BLE - Western Region
General Chairperson, UTU - Eastern Region

M.P. Gregotski 
W.G. Scarrow
General Chairperson, UTU - Central Region (Road)
General Chairperson, UTU - Central Region (Yard)

J.A. Armstrong

General Chairperson, UTU - Western Region

The instant dispute concerns the method of paying maintenance of basic earnings (MBE) by the Corporation. Maintenance of earnings protection was provided upon the establishing of the Corporation, through Special Agreements signed on July 7, 1978, involving the Unions, the Canadian National Railway Company, Canadian Pacific Limited and the Corporation. The agreements in question were negotiated pursuant to the Railway Passenger Services Adjustment Assistance Regulations. It is common ground that the Special Agreements which resulted in respect of the members of both the Brotherhood of Locomotive Engineers and the United Transportation Union contain maintenance of earnings provisions, as reflected in article E. Not surprisingly, part of the agreements reflects an understanding that an employee’s wage incumbency shall be paid only to the extent that he or she is available for service. Article E.1 provides, in part, as follows:

E.1
The basic weekly pay of an employee whose position is abolished or who is displaced shall be maintained by payment to such employee of the difference between his actual earnings in a four week period and four times his basic weekly pay. Such difference shall be known as an employee’s incumbency. In the event an employee’s actual earnings in a four week period exceeds four times his basic weekly pay, no incumbency shall be payable. An incumbency for the purposes of maintaining an employee’s earnings, shall be payable provided:

....

(b)
he is available for service during the entire four week period. If not available for service during the entire four week period, his incumbency for that period will be reduced by the amount of the earnings he would otherwise have earned; and

(c)
all compensation paid an employee by the Company during each four week period will be taken into account in computing the amount of an employee’s incumbency.

It is common ground that over the years both the Corporation and Canadian National Railways consistently applied a system of reducing incumbency payments for non-availability based on a series of developed interpretations. These interpretations, which still apply without change within the Canadian National Railway Company, included an understanding that employees would not have their MBE’s reduced where their non-availability was occasioned by factors such as being off for miles or being on vacation. The practice so established continued to be applied by the Corporation, without change, until January 1, 1994. At that time, prompted in part by concerns about possible abuse of the system by employees, the Corporation adopted a more restrictive interpretation of non-availability for the purposes of article E of the Special Agreements, and commenced to include factors such as absence occasioned by vacations or being off for miles as justifying a reduction in an employee’s MBE. On that basis, MBE’s payable under further Special Agreements negotiated with the Unions by the Corporation and CNR in 1987 were reduced, commencing January 1, 1994. It might be noted that the Special Agreements of 1987 are identical in language with the original Special Agreements of 1978, as regards an employee’s entitlement to maintenance of basic earnings. As Counsel stresses, the 1987 Special Agreements cannot be amended save in accordance with the provisions of article L which reads as follows:

L.1
This Special Agreement shall be the only instrument applicable with respect to benefits and the words, terms and conditions of this Special Agreement shall not be amended, revised or otherwise changed without:

(i)
a joint request from the parties to the Special Agreement; and

(ii)
the consent, in writing, of the Minister of Labour.

There can be little doubt that at the time the 1987 Special Agreements were negotiated the parties were well aware of the interpretation which had been given to article E of the original Special Agreement, as regards the availability of an employee affecting his or her MBE payment. Under the operation of the original Special Agreement, and from 1987 through 1994 under the new Special Agreements, employees did not suffer any reduction of their MBE by reason of non-availability during a four week period occasioned by the taking of vacation or being off for miles.

The Arbitrator has substantial difficulty sustaining the position advanced by the Corporation in the instant case. As the record discloses, the parties to the instant grievance entered into the 1987 Special Agreements with a clear mutual understanding of the operation of article E, and the manner in which an MBE can be reduced for non-availability. It seems reasonable to conclude that many employees, including employees who decided to move to the service of the Corporation from service with the Canadian National Railways, relied, at least in part, on a continuing consistency in the application of the availability principles which had become mutually accepted in the administration of article E of the Special Agreements. Against that background, the Arbitrator cannot see upon what basis it can be open to the Corporation to now assert, unilaterally, a new “interpretation” of the availability requirements of article E of the Special Agreements. It must be taken, I think, to have accepted the long-established principles and practices which it previously respected, and which, apparently, continue to operate without exception within the Canadian National Railways.

Can it be said, as the Corporation asserts, that the raising of the issue by the Employer in a letter of October 24, 1991 put the Unions on notice of the Corporation’s intention to change the interpretation, and that the subsequent renegotiation of the collective agreement, without change, must be taken to have incorporated an acceptance of the Corporation’s position in respect of maintenance of earnings provisions in the future? I do not see how it can. At most, what the record discloses is that the Corporation did apprise the Unions of its position, and that it did so at a time when the parties were in or were going into negotiations for the renewal of their collective agreements. Was it then incumbent upon the Unions to negotiate specific language in the terms of the collective agreements, or the Special Agreements, to protect against the new interpretation advanced by the Corporation? Plainly not. The provisions governing maintenance of earnings remained unchanged before and after the renewal of the collective agreements. At most, the parties can be said to have emerged from the bargaining process with the same rights and obligations as they had going into it. The Union’s disagreement with the Corporation’s new interpretation was never in doubt. There was no obligation on the part of the Unions to raise the issue of the definition of “available for service” during the negotiations, merely because the Corporation had announced its intention of adopting a different interpretation. If anything, the reverse is true: in light of the long-standing practice, which the Arbitrator is satisfied represented a mutual understanding under the terms of the Special Agreements in respect of availability for the purposes of MBE’s, it was incumbent upon the Corporation to negotiate specific provisions which would reflect a change in the agreement in line with the new interpretation which it wished to see implemented. The Arbitrator is aware of no principle of law or of collective bargaining which would suggest that if one party announces an intention to interpret a given provision in a collective agreement differently, the other is forced to negotiate new protective language at the next renewal of the agreement in question. It is entirely appropriate for the other party to simply take the position that agreement remains unchanged, and to assert that position when there has in fact been no amendment or alteration of the collective agreement upon its renewal. The Arbitrator can therefore see no basis, as the Corporation suggests, that the agreements must be taken to somehow have been amended in a manner consistent with the employer’s wish. 

Nor can the Arbitrator sustain the argument that the withdrawal of a grievance in respect of the reduction of an employee’s MBE, involving Locomotive Engineer Plante, of itself amounts to acquiescence in the interpretation advanced by the Corporation. It would seem, although the details of the Plante case were not pleaded, that the grievance there concerned the reduction of an employee’s maintenance of basic earnings in circumstances where there had been clear manipulation and abuse of the maintenance of earnings provision by the employee concerned. The withdrawal of his grievance cannot, in those circumstances, be taken as a general concession on the part of the Unions with respect to the overall application of the availability provisions of article E in normal circumstances.

Moreover, the Arbitrator cannot accept the suggestion of the Corporation that what it has done is to correct a mistaken interpretation, erroneously applied over the years. The self-serving nature of that argument is obvious. What transpired over the years was the development of a mutual understanding between the parties with respect to the normal operation of the availability rules for the purposes of article E. That understanding extended beyond the Corporation and its Unions, to the operations of Canadian National Railways and its bargaining units represented by the same Unions. If the past is to be characterized properly, it must be acknowledged that there was a well-known and mutually accepted interpretation of article E which was acted upon and relied on by employers, unions and employees alike. There was no “mistake”. This is therefore not a case where the Unions are required to plead an estoppel of the Corporation, as the Employer suggests.

Viewed as a whole, the case is relatively simple. By the practice of more than a decade, the Corporation agreed and undertook to accept an established interpretation of the availability rules developed within the industry for the purposes article E of the Special Agreements. It unilaterally reneged on that undertaking by its reversal of position implemented effective January 1, 1994. In so doing, it violated its agreement with the Unions. While the Arbitrator is not without sympathy for the concerns about abuse and manipulation which may have motivated the Employer, those problems, as with the abuse by Mr. Plante, can be dealt with on a case by case basis, or by the negotiation of new terms with the Unions, whereby it is agreed to waive the prior application of article E of the Special Agreements, for the term of a given collective agreement. In other words, the operational concerns which motivate the Corporation, which may well be legitimate, can be resolved otherwise.

For all of the foregoing reasons the Arbitrator finds and determines that the Corporation violated the provision of the Special Agreements by unilaterally altering the application of the availability principles established by clear and accepted practice under the terms of article E of the Special Agreements. The Arbitrator so declares, and directs that any employees adversely impacted by the Corporation’s actions be made whole, and retains jurisdiction in the event of any dispute between the parties, in respect of any aspect of the interpretation or implementation of this award.

DATED AT TORONTO, this 28th day of February 1995.

(signed) MICHEL G. PICHER

ARBITRATOR
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Claim – Via advised UTU & BLE that it would broaden reasons for unavailability to reduce incumbencies – it claimed that its previous interpretation was in error – advised union prior to last collective agreement that it would interpret pertinent articles differently – the interpretation advanced by the unions consistent with accepted interpretation of the parties and CN for many years – advising the unions that it was going to interpret articles differently cannot change their established meaning – established interpretation remains until the language is changed, not the intention of one party to a collective agreement – Grievance Allowed
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