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AD HOC 515

IN THE MATTER OF AN ARBITRATION

BETWEEN

CANADIAN PACIFIC RAILWAY

(the "Company")

AND

CANADIAN COUNCIL OF RAILWAY OPERATING UNIONS (UTU)
(the "Union")

GRIEVANCE RE APPLICATION OF ARTICLE E OF THE VIA SPECIAL AGREEMENT TO FORMER CANADIAN ATLANTIC RAILWAY EMPLOYEES AT HAMILTON, ONTARIO
SOLE ARBITRATOR:
Michel G. Picher

APPEARING FOR THE COMPANY:

D. E. Guerin
– Labour Relations Officer, Calgary
D. T. Cooke
– Manager, Labour Relations, Calgary
F. O. Peters
– Service Area Manager, Southern Ontario
APPEARING FOR THE UNION:

D. A. Warren
– General Chairperson, UTU
D. Colasimone
– Vice-General Chairperson, UTU
B. Baillie
– Local Chairperson, UTU Local 568
D. Arnold
– Local Chairperson, UTU
A. Russell
– Member
K. A. Johnston
– Office Secretary, E & A G0153, UTU
R. McKenna
– General Chairperson, BLE
A hearing in this matter was held in Toronto on July 15, 2002
AWARD

This dispute concerns the entitlement of four employees to maintenance of earnings protection (MBR) under the terms of the VIA Special Agreement. The nature of the dispute is reflected in the Statement of Issue submitted by the Council which reads, in part, as follows:

Council's Statement of Issue:

Each of the Grievors are former Canadian Atlantic Railway (CAR) employees. Each was employed on former Seniority District No. 1. On January 15, 1991 Via Rail stopped operating passenger trains on Canadian Pacific Rail Lines.

It is not disputed the Grievors became entitled to an incumbency under the terms of the Via Special Agreement at the time of Government initiatives to reduce passenger service.

On November 11, 1994, CPR and the CCROU signed a separate Memorandum of Agreement covering the abandonment/sale of the Canadian Atlantic Railway (CAR). The November 1994 Memorandum of Agreement provided for a variety of benefits, including but not limited to relocation, early retirement, separation and maintenance of basic rates (MBR).

Four employees, namely J.L. Gee, P.A. Russell, B.D. Smith and M.J. Smith, elected to relocate to Hamilton, Ontario under the terms and conditions of the CAR Agreement and transferred with new seniority dates of August 1, 1993. All of the employees received MBR entitlement until December 31, 1997 in accordance with Item 3.6 of the CAR Agreement.

Under the terms of the CAR agreement MBR benefit expired on December31''', (sic) 1997. Each of the Grievors reverted to the protection of the Via agreement and continued to claim a Via incumbency up to May 2001.

Following a Company review of MBR claims, the grievors were notified in writing on July 12, 2001 as follows;

"For your information, the issue of VIA MBR payments involving former Canadian Atlantic Railway (C.A.R.) employees had been examined in 1995. At that time it was determined that former C.A.R. employees were not entitled to such VIA MBR payments.".

As a result of the Company review, the grievors were also advised that they would not be receiving any further VIA MBR payments.

The Council advanced a grievance under Article K of the VIA Special Agreement stating:

The Company's interpretation violates the specific language of the VIA Agreement concerning changes in railway passenger service.

The Company's interpretation and application of the VIA Agreement conflicts with the established practices of a number of agreements negotiated between the Company and the Union.

The Council contends the Company is obligated to provide VIA incumbencies as long as the employee meet the conditions of the VIA agreement.

The Council requests that the grievors be fully compensated for all maintenance of earnings payments to which they are entitled under the VIA special agreement.


A brief review of the history of the special agreements which bear on this dispute is necessary. On July 7, 1978 a special agreement was concluded between the Company, as well as Canadian National Railways and the United Transportation Union. That agreement, which came to be known as the VIA Special Agreement, concerned the termination of railway passenger services by the two railways, and the transfer of such services into the then newly established VIA Rail. The agreement provided, among other things, for the inter-company transfer of CN and CP employees into the service of VIA Rail while continuing to retain and accumulate seniority in the company of origin. Article E of the VIA Special Agreement provides for maintenance of earnings protection for affected employees. In the event of the abolishment of an employee's position or his or her displacement a formula provides for the ongoing payment of incumbency to that employee in the event that the position to which they are displaced or bid is lower paid. The entitlement of maintenance of earnings incumbency is described, in part, as follows under Article E of the VIA Special Agreement:

E.2
An employee entitled to maintenance of earnings, who voluntarily exercises his seniority beyond his home terminal on his seniority territory rather than occupy a position at his home terminal, shall be entitled to maintenance of earnings. Such an employee will be treated in the following manner: If the position he occupies at his new station has lower earnings than a position he could have occupied at either his original station or his new station, he shall be considered as occupying the position with the highest earnings in either case, and his incumbency will be reduced correspondingly.

…

E.4
The payment of an incumbency, calculated as above, will continue to be made:

(i)
as long as the employee's earnings in a four-week period is less than four times his basic weekly pay;

(ii)
until the employee fails to exercise seniority to a position, including a known temporary vacancy of ninety days or more, with higher earnings than the earnings of the position which he is holding and for which he is senior and qualified at the station where he is employed; or

(iii)
until the employee's services are terminated by discharge, resignation, death or retirement.

…


VIA Rail passenger services operated, in part, on the Dominion Atlantic Railway (DAR), a line in Nova Scotia over which the Company retained control. On January 15, 1991 VIA Rail terminated its operations on Canadian Pacific Rail lines in Atlantic Canada as a part of a major reduction in services implemented nationally. At that time the grievors became entitled to incumbency protections under the VIA Special Agreement as they continued to be employed in freight service. On or about September 23, 1993 the Company served a material change notice on the Council in respect of the intent to abolish positions on the DAR by reason of the sale of that line. As a result, the grievors became subject to a further special agreement, in the form of a Memorandum of Agreement dated September 7, 1994. That Agreement gave the grievors the right to relocate within Seniority District No. 1, which included Nova Scotia and New Brunswick, to St. John, New Brunswick, with MBR protection. In the result, the grievors elected to transfer to St. John, New Brunswick where they entered the service of the Canadian Atlantic Railway, a related arm of the Company.


Almost simultaneously, the grievors were again faced with the closure of the railway on which they were working. On or about December 31, 1994, all positions on the CAR were abolished effectively bringing to a close the operation of the Company's line between St. John, New Brunswick and Sherbrooke, Quebec.


It obviously became impossible for the employees to exercise seniority within Seniority District 1 following the closure of the CAR. Seniority District 1 being the district encompassing Nova Scotia and New Brunswick, there were no longer any Company operations or positions within the District. In the face of the material change relating to the closure of the CAR the parties concluded a further material change agreement executed on November 11, 1994, referred to as the CAR Agreement. That agreement allowed for maintenance of earnings protection to the employees adversely affected by the closure of the CAR, and specifically addressed the possibility of their transfer to other seniority districts, including Seniority District 3 which encompasses Hamilton as part of the southern Ontario district.


Article 3 of the CAR Agreement provided for incumbencies to last for a period of three years. Significantly, the agreement also included the extraordinary right of employees to move from Seniority District 1 to Seniority District 2, 3 or 4, with newly assigned seniority dates and other revised conditions of employment. In that regard Article 8 of the CAR Agreement reads, in part, as follows:

8.0
Seniority

8.1
Eligible employees who relocate to Districts 2, 3 or 4 pursuant to the terms and conditions of this agreement, will have a seniority date of August 1, 1993. Their names will be placed accordingly on the trainperson/yardperson seniority roster in the order in which such employees presently appear relative to each other. Qualified Locomotive Engineers will also be placed on the Locomotive Engineer's seniority list with a date of August 1, 1993.

8.2
CAR employees who relocate will be classed as Unprotected employees as per Article 9A, UTU Collective Agreement. The step rates provided in the agreement regarding the appropriate wage rate for new hires will not apply in this instance, and the employees who relocate under the terms of this agreement will proceed immediately to the 100% pay rate category.

8.3
CAR employees who relocate will retain prior service for application of vacation, pension, and health benefit entitlements. Additionally, such employees will be allowed to use their running trades service date in the bidding and awarding of annual vacation.


As can be seen from the foregoing, the CAR employees who transferred to Hamilton did so under very different employment conditions. They held the newly established seniority date of August 1, 1993, as agreed between the parties. In addition, they worked in Hamilton as unprotected employees for the purposes of conductor only operations, referenced under Article 9A of the UTU collective agreement. Their prior service, however, has continued to be recognized for certain purposes, including vacation, pension and health benefit entitlement, as well as annual vacation bidding.


It is common ground that upon the expiry of the incumbency protection of the grievors, three years after their transfer to Hamilton, in accordance with the terms of the CAR Agreement, the Company continued to pay them incumbencies calculated under their original entitlement pursuant to the VIA Special Agreement. It does not appear disputed that in the result some $103,000 in incumbencies was paid to the grievors over a period of three years, although it seems that a portion of the money involved would have been payable in any event in the form of spareboard guarantees. Upon a review of their circumstances, the Company concluded that the payments had been made in error, and that in fact the grievors did not have entitlement under the VIA Special Agreement following their transfer and effective rehire into the Company's operations within Seniority District 3, at Hamilton, Ontario. In short, the Company submits that the entitlement to MBR protection which the grievors enjoyed under the terms of the VIA Special Agreement was limited in its application to any work which they might hold within Seniority District 1, but that it could have no application as regards the effective re-employment of the same individuals in another Seniority District. The issue in the instant grievance is therefore whether the Company is correct in that interpretation of the VIA Special Agreement or whether, as the Council contends, the grievors are entitled to the continuation of the maintenance of basic rates under the VIA Special Agreement, which, it is agreed, would operate for the duration of their careers.


The Council's representative relies, in part, to the language of paragraph E.4 of the VIA Special Agreement of July 7, 1978 which provides as follows:

E.4
The payment of an incumbency, calculated as above, will continue to be made:

(i)
as long as the employee's earnings in a four week period is less than his basic weekly pay;

(ii)
until the employee fails to exercise seniority to a position, including a known temporary vacancy of ninety days or more, with higher earnings than the earnings of the position which he is holding and for which he is senior and qualified at the station where he is employed; or

(iii)
until the employee's services are terminated by discharge, resignation, death or retirement.


In the view of the Council's representative the grievors have complied with the conditions of paragraph E.4 and are entitled to enjoy the benefits of MBR protection under the VIA Special Agreement, until such time as those rights might be terminated by discharge, resignation, death or retirement. He stresses that under the extraordinary provisions of the VIA Special Agreement no time limitation was placed on the rights and protections negotiated therein. He submits that the protections found in the VIA Special Agreement are, to that extent, similar to those relating to lifetime MBR protections negotiated in other agreements, particularly the Memorandum of Agreement of October 19, 1993 relating to the abolishment of the Lachute Subdivision.


The Council's representative cites the example of Conductor D. Généreux of Montreal who was adversely impacted by the Lachute material change, and was accorded MBR protection while working at Farnham Québec. The Council's representative notes that that protection continued following the closure of Farnham when Mr. Généreux located to Trois Rivières, although in that instance he accepted a lump sum payment in lieu of MBR protection. Later, following the closure of the Trois Rivières subdivision, Conductor Généreux was again adversely affected, and was found entitled to another lump sum payment in lieu of MBR protection. The Council's representative notes that the MBR protection of Mr. Généreux was in fact continued until January 28, 2001, as reflected in correspondence tabled before the Arbitrator. He submits that the example of the Lachute agreement indicates that the parties have made agreements which contemplates the ongoing payment of MBR protection, notwithstanding the movement of employees from one location to another. The Council's representative also relies on the decision of the Arbitrator in CROA 3161.


I turn to consider the merits of the dispute. In doing so I must firstly comment that CROA 3161 is of little real pertinence to the case at hand. The case cited simply reflects the conclusion drawn in that grievance, to the effect that incumbency protection was intended to apply under the collective agreement there in consideration on the basis of the seniority district of employees in Western Canada, and not on the basis of an employee's home terminal. There is, therefore, little within that award which speaks to the very different circumstances of the instant case, which involves the effective closure of an entire seniority district, being Atlantic Canada, and the transfer of employees to Seniority District 3 in southern Ontario. The entitlement of the grievors to continue to enjoy benefits under the provisions of the VIA Special Agreement must, in that circumstance, depend on the specific provisions of the VIA Special Agreement which apply to them, in light of the facts which relate to their treatment as employees.


As a point of departure, specific reference must be had to Article E of the VIA Special Agreement which governs the entitlement to maintenance of earnings protection. It is, in my view, significant that the language of that Article speaks to two circumstances in which an employee adversely affected by a material change in VIA operations can enjoy MBR protection. The first, described in subparagraph E.1(a) deals with employment at the employee's home terminal. It requires, as a condition of MBR protection, that the employee first accept the position with the highest earnings at his or her home terminal, to which the employee is entitled by virtue of seniority and qualifications. Secondly, Article E.2 of the VIA Special Agreement contemplates one larger ambit of geography for the application of the protection. It speaks to the entitlement of maintenance of earnings for a person "… who voluntarily exercises his seniority beyond his home terminal on his seniority territory rather than occupy a position at his home terminal …". In the Arbitrator's view the language of that provision reflects what must be taken as the original understanding of the parties, which was to allow a certain degree of mobility for MBR protection. That mobility, however, is clearly circumscribed within an employee's seniority district. In the case of the grievors, that reference could only be to Seniority District 1.


On what basis, then, can the grievors purport to claim VIA Special Agreement MBR protection following their effective termination of employment within District 1 and what the Company characterizes as their rehire, on special terms and conditions, as employees within Seniority District 3?


In my view the Company's characterization of what transpired as an effective re-hiring is not unfair. In that regard it is instructive to review correspondence filed before the Arbitrator between the legal counsel of the United Transportation Union and the Regional Director and Registrar for the Atlantic Region of the Canada Labour Relations Board, on January 27, 1995. At that time the Union was responding to an allegation of an unfair labour practice in relation to the seniority treatment of the complaining employee, Guy Cleghorn. Specifically, Mr. Cleghorn appears to have complained against the reduction of his seniority within Canadian Pacific Limited by reason of the CAR Agreement. Effectively, counsel for the UTU submitted to the then Canada Relations Board that the rehiring of the CAR employees with reduced seniority in locations within other seniority districts was the best protection the Union could gain for them in the circumstances. At paragraph 13 of his letter he states, in part:

Clause 8.2 also specifies that despite the fact that former CAR employees were essentially terminated from one of the Company's operations and rehired by another they would immediately begin to earn wages at the top of the wage scale.


From a purposive point of view the Arbitrator has substantial difficulty with the position argued by the Council when regard is had to first principles relating to MBR protection. The maintenance of basic rates for employees adversely affected by a material change has, within the railway industry, long been recognized as a form of trade-off balancing the interests of the employee and the employer. On the one hand, the employee who is negatively impacted by an initiative of the Company is given a degree of wage protection, generally for an agreed period of time and subject to certain conditions. The Company's interests are protected by the conditions for ongoing entitlement to wage protection. Among those is the undertaking that the employee will continue to hold work in the highest rated position available to him or her by the exercise of seniority, and for which the employee is qualified. The understanding, in other words, is that the employee will work to the top of the pay scale, thereby minimizing the MBR burden to which the employer would otherwise be liable.


The facts of the instant case, however, are extremely difficult to reconcile with the rationale which underlies the concept of MBR protection. As noted above, in the extraordinary circumstances of the employees of the CAR being virtually without work and subject to indefinite layoff and termination, a special arrangement was made whereby they would be allowed to transfer to work as employees of the Company in other seniority districts, including at Hamilton, in Seniority District 3. As part of that arrangement, however, they effectively lost their District 1 seniority and entered employment at Hamilton with a substantially reduced seniority date of August 1, 1993. That made them unprotected employees from the standpoint of conductor only operations, and plainly lowered the potential earning capacity which they could be expected to have by reason of their reduced seniority standing in the new seniority district to which they were relocated. In other words, the reduced earning power which the grievors' seniority would gain for them following their move to Hamilton would run contrary to the original understanding underlying the VIA Special Agreement, namely that they would have the extraordinary protections of that agreement so long as they protected the highest rated work which was available to them at their home terminal or in their seniority district. With the disappearance of Seniority District 1 the understandings and expectations which obtained at the time of the original VIA Special Agreement in 1978 could clearly no longer be met.


The Arbitrator is satisfied that in crafting the provisions of MBR protection under the VIA Special Agreement the parties viewed the Company's downside liability as limited by the ability of adversely affected employees to utilize their home location or their original seniority district seniority to protect the highest rated work available. There is nothing before the Arbitrator to indicate that they intended or would have intended the Company's MBR protection burden to operate in the entirely different circumstance where employees are subsequently released from their own seniority district for reasons entirely unrelated to any material change in VIA passenger operations, and are transferred by a special agreement to another seniority district where their seniority and earning potential is substantially reduced. At a minimum, in the Arbitrator's view, the bargain underlying the VIA Special Agreement is that employees who claim MBR protection under that Agreement are in a position to exercise their original seniority at their home location or, alternatively, within their original home seniority district. Those are the locations specifically identified in Articles E.2 and E.4 of the VIA Special Agreement. Any other liability, such as the Union would seek to raise in the case at hand, would, in my view, have to be supported by clear and unequivocal language within the terms of the VIA Special Agreement. No such language is brought to the Arbitrator's attention in the case at hand.


It is unnecessary to determine whether, as the Company suggests, there was a constructive termination of the grievors from their employment in the CAR, and a rehire of them with lower seniority and no conductor-only protection in Hamilton. I am satisfied, on the whole of the material before me, that the original parties to the VIA Special Agreement did not intend that employees would be able to invoke VIA Special Agreement MBR protection unless they are able to protect work in their home location or their seniority district of origin. The Agreement does not, either on its face or implicitly, contemplate employees fulfilling their MBR obligations with reduced seniority and reduced earning power in an entirely new seniority district. I must agree with the submission of the Company that the protections originally held by the grievors in respect of the VIA Special Agreement were protections for work which they might hold at their original home location, or, alternatively, within their original seniority district, being Seniority District 1. Their termination from service within Seniority District 1, and their effective rehire within another part of the Company's operations in another seniority district, at an agreed reduced seniority which obviously reduces their potential for higher earnings, is plainly outside the contemplation of the original VIA Special Agreement.


For all of the foregoing reasons the Arbitrator is satisfied that the employees, now effectively rehired into Seniority District 3, with special seniority standing and special treatment with respect to their initial wage rates being above the rate for new hires, are not employees entitled to protection within the contemplation of the MBR provisions of the VIA Special Agreement. The grievance must therefore be dismissed.

Dated at Toronto this 24th day of July 2002.

(signed) MICHEL G. PICHER

ARBITRATOR
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