1
2

SHP 511

IN THE MATTER OF AN ARBITRATION

BETWEEN

CANADIAN NATIONAL RAILWAY COMPANY

(the "Company")

AND

NATIONAL AUTOMOBILE, AEROSPACE, TRANSPORTATION AND GENERAL WORKERS UNION OF CANADA (CAW-CANADA), LOCAL 100

(the "Union")

RE: DISCHARGE OF STANLEY OZAROW

Sole Arbitrator:
Michel G. Picher

Appearing For The Union:
B. R. McDonagh
– National Representative, New Westminster

J. Burns
– Vice-President, Local  100, Langley

S. Ozarow
– Grievor

Appearing For The Company:

S. Blackmore
– Labour Relations Associate – Pacific Division, Edmonton

S. Michaud
– Business Partner HR – Pacific Division, Edmonton

J. Barareski
– Assistant Manager, Administration, Edmonton

R. Reny
– Human Resources Associate – Pacific Division, Vancouver

A hearing in this matter was held in Calgary on May 8, 2000.

AWARD

At the hearing the parties filed the following Dispute and Joint Statement of Fact and Issue:

DISPUTE:

Dismissal of Heavy  Duty Mechanic Stanley Ozarow, Walker Locomotive Reliability Centre, Alberta.

JOINT STATEMENT OF FACT:

On June 12, 1998 Canadian National Railway held an investigation of Heavy Duty Mechanic Stanley Ozarow in connection with:


“his being unavailable for duty and leaving his assigned work area and Company premises without proper permission on May 10, 11, 12, May 28 and June 05, 1998.”

On June 12, 1998 Canadian National Railway held a second investigation of Heavy Duty Mechanic Stanley Ozarow in connection with:


“failing to appear for an investigation rescheduled for 04:30k, Thursday, June 04/98 in the Walker L.R.C.”

On June 12, 1998 Canadian National Railway held a third investigation of Heavy Duty Mechanic Stanley Ozarow in connection with:


“your refusal to appear for an investigation for June 05/98 and leaving the Company premises without proper permission and being unavailable for duty.”

According to the Company discipline form, on July 6, 1998 the Company debited Stanley Ozarow’s record with 40 demerits effective June 12, 1998 for:


“Sleeping on duty, being unavailable for duty and leaving Company premises without permission, failing to appear for an investigation.”

According to a subsequent Company discipline form, on July 6, 1998 the Company discharged Stanley Ozarow for:


“… accumulation of over 60 demerits.”

JOINT STATEMENT OF ISSUE:

It is the contention of the Union that:


– the Company treated Heavy Duty Mechanic Stanley Ozarow in an arbitrary, discriminatory and excessive manner in regard to his dismissal.


– the Company did not afford Stanley Ozarow sufficient opportunity to complete assistance through the Company EFAP in order to resolve problems affecting his job performance.

Therefore, with regard to the foregoing, it is the position of the Union that Heavy Duty Mechanic Stanley Ozarow should be returned to duty forthwith without loss of seniority, with full redress for all lost wages, benefits and losses incurred as a result of his dismissal, including, but not limited to, interest on any money owing.

The Company disagrees with the Union’s position.

There can be little doubt, on the basis of the material filed, that the grievor’s failure in respect of attendance at work and leaving work without authorization became a serious problem meriting a commensurate degree of discipline. As the record discloses, he was assessed thirty demerits for an unauthorized leave from his workplace as well as for poor timekeeping in December of 1997 and January and February of 1998 on March 1, 1998. Another ten demerits were assessed on April 29, 1998 for absence without notice on April 29 and 30, 1998. A further ten demerits were assessed on April 30, 1998 for his absenteeism over the month of April and, finally, his disciplinary record standing at fifty demerits, he was assessed forty demerits on June 12, 1998 for a variety of infractions including leaving work without permission and failing to attend at an investigation.

The only real issue of substance in the instant case is the appropriate measure of discipline or, more specifically, whether the Arbitrator should exercise his discretion to reduce the penalty assessed against Mr. Ozarow. In considering that question there are mitigating factors to be weighed. Firstly the grievor is an employee of considerable service, having commenced employment with the Company in January of 1984. While the grievor’s record does show prior discipline for timekeeping related problems, they are from a relatively distant past. It would seem that the discipline assessed against Mr. Ozarow for those infractions had its rehabilitative effect. He remained entirely free of discipline over a three period from 1995 to 1998. In fact, virtually all four occurrences of discipline which resulted in his discharge came in a short period, between March 1 and June 12, 1998. The grievor’s evidence, not challenged by the Company, confirms that he suffered extensive personal and family problems during the period of time in question. Prior to his discharge he was in fact seeking the assistance of the EFAP for his personal and family problems. By the grievor’s account, his personal and family circumstances have changed radically since his discharge, and there is reason to believe that his attendance will be more regular in the future.

In all of the circumstances the Arbitrator is satisfied that this is an appropriate case for a reduction of penalty, subject to terms and conditions fashioned to fully protect the Company’s interests. The Arbitrator therefore allows the grievance in part. The grievor shall be reinstated into his employment forthwith, without compensation for wages and benefits lost and without loss of seniority. His disciplinary record shall stand at forty demerits. The grievor’s reinstatement is conditional upon his accepting, for a period of not less than two years following his reinstatement, to be subject to discharge should he fail to maintain a rate of attendance at work equal to the average of the employees in his classification at his location, calculated over any consecutive three month period within the two years. Should the grievor fail to meet that condition he shall be subject to discharge, without recourse to arbitration save for the purpose of determining the rates of absenteeism for the grievor and for his peer group.

The Arbitrator retains jurisdiction in the event of any dispute between the parties concerning the interpretation or implementation of this award.

Dated at Toronto, May 15, 2000
(signed) MICHEL G. PICHER
ARBITRATOR
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