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SHP 555
IN THE MATTER OF AN ARBITRATION

BETWEEN

CANADIAN PACIFIC RAILWAY

(the "Company")

AND

NATIONAL AUTOMOBILE, AEROSPACE, TRANSPORTATION AND GENERAL WORKERS UNION OF CANADA (CAW-CANADA)
LOCAL 101

(the "Union")

RE DISMISSAL OF CARMAN GLEN IWANICHA
SOLE ARBITRATOR:
Michel G. Picher

APPEARING FOR THE COMPANY:

John Bate
– Labour Relations Officer
Dwayne Dmyterko
– Process Manager
Larry Wagner
– Constable
APPEARING FOR THE UNION:

B.R. McDonagh
– National Representative
Glen Michalchuk
– Regional Vice-President
Bruce R. Wareing
– Carman CP Rail
Glen Iwanicha
– Carman
A hearing in this matter was held in Winnipeg on July 30, 2002

AWARD
This grievance concerns the discharge of Carman Glen Iwanicha of Saskatoon for theft by the misuse of Company credit cards. The grievor was discharged on November 14, 2000 for: "… unauthorized and fraudulent use of Canadian Pacific Railway Company credit cards to purchase fuel and car washes for your own personal vehicle during the period between July 1999 and September 2000." The Union does not deny that the grievor involved himself in the misappropriation of funds for his personal use. It submits, however, that mitigating factors should result in the imposition of a disciplinary penalty short of discharge, particularly having regard to the grievor's 21 years of service.
Certain of the facts are not in dispute. The Company's mechanical facility in Saskatoon, Sutherland Yard, employs some 41 persons in the Union's bargaining unit, working on a three shift, 24-hour operation at the time of the facts giving rise to this grievance. Four trucks are utilized at the facility, and they are driven by various members of the staff in the course of their duties. Carman's duties normally involve travelling to various points in the yard to inspect and service freight cars.

The employees who utilize the trucks are responsible for refuelling them, as needed. For that purpose credit cards are kept in a drawer in the yard office. If an employee determines that the vehicle which he or she is utilizing requires fuelling he or she simply takes one of the credit cards from the office drawer and returns it to that location after it has been used. When purchasing fuel at a local gas station the employees themselves sign the credit card receipt and are normally expected to return the credit card slip along with the card itself. It does not appear disputed, however, that credit card purchase slips do sometimes get misplaced, and that the recovery and storage of those slips is somewhat less than rigorous and systematic.

In the spring of 2000 Operations Co-ordinator Dwayne Dmyterko commenced a regular review of the fuel costs for the Saskatoon facility as part of a larger cost containment program. It became apparent to him that fuel costs were relatively high for the facility, given the number of vehicles in the yard. On September 11, 2000 Mr. Dmyterko received an anonymous written note advising him that a Sutherland Yard employee at Saskatoon was fuelling his own vehicle using the Company credit cards. An initial internal investigation disclosed that Company vehicles were being refuelled at an Esso service station located more than three kilometres from the yard on Eighth Street in Saskatoon. It appears that as general rule refuelling was done at a service facility located on Central Avenue East, some 500 feet from the yard, although it did occasionally get done at other service station locations in Saskatoon. The regular pattern of refuelling at the somewhat distant Esso station caused a further investigation to be pursued.

Mr. Dmyterko made contact with a representative of the Esso service station. He confirmed to him that an individual had purchased fuel on a number of occasions using Company credit cards at that location. The Esso representative indicated to Mr. Dmyterko that the fuelling station had in its possession videotapes which could verify previous transactions, including visual pictures of any individual making purchases. The Esso station was also in possession of its own copies of all credit card receipts corresponding to the date stamps on the videotapes. When Mr. Dmyterko attended at the Esso station to view the videotapes he saw recorded video pictures of Mr. Iwanicha fuelling his own private automobile and paying for the purchase with a Company credit card.

As a result of the information so gained, Mr. Dmyterko contacted CP police in Regina on September 14, 2000. Constable Larry Wagner undertook a further investigation. That investigation disclosed that in the months of June, July, August and September of 2000 the Eighth Avenue Wildwood Esso service station recorded 24 fuel purchases using 3 different Company credit cards. There were also some 22 car washes purchased on the same cards during that period. The total value of the purchases was in excess of $800.00. A further visit to the Wildwood service station on September 18 by Constable Wagner and Mr. Dmyterko involved the review of a total of 4 videotapes which did disclose the grievor fuelling his personal vehicle on many occasions, using the Company credit cards.

On September 27, 2000 Constable Wagner interviewed the grievor at the Saskatoon yard, in the presence of Mr. Dmyterko. Confronted with the preliminary evidence in the possession of the CP police, the grievor admitted to using the Company credit cards for the purchase of fuel for his personal vehicle and for car washes. The grievor explained at that time that he felt that he was doing nothing wrong, because some of the use of his own vehicle was for running errands, picking up lunches for employees and doing odd jobs for Company supervisors. According to Constable Wagner he then indicated that he had been engaging in the practice for some 2 years. It is common ground that he immediately offered to pay back the Company for all of the transactions.

It is at this point that some diversion arises between the account of events given by the grievor and the account given by Constable Wagner. Based on the grievor's statement the Company did a further investigation of the volume of fuel purchases at the Wildwood Esso station for a 2-year period. That search revealed some 51 individual purchases of fuel between July 12, 1999 and September 11, 2000, as well as 35 car washes purchased during the same period, for a total cost of $1,553.05. The Company's conclusion is that the grievor was responsible for all of those purchases. It bases it's conclusion in that regard on the statement which Constable Wagner maintains was given by the grievor, and the pattern of car washes revealed in the Esso company records. As discussed below, the grievor eventually denied being responsible for the misappropriation of funds to that extent.

Mr. Iwanicha was then charged criminally as a result of his misappropriation of Company funds. It does not appear disputed that the Crown Attorney agreed to a mediation diversion process for Mr. Iwanicha. At a court hearing held on November 8, 2000 the Crown advised the court that mediation had been successful and the charge against the grievor should be withdrawn, which the court then confirmed.

Contemporaneously, on November 2, 2000, the Company held a formal disciplinary investigation. During the course of that interview the grievor admitted to purchasing fuel for his personal vehicle during the four-month period of June to September of 2000. He similarly admitted to having purchased car washes. He denied, however, having made any illegitimate purchases prior to June of 2000. When asked to explain the discrepancy between his statement made at the Company's investigation and his earlier admission to Constable Wagner, the grievor responded that he had been nervous and confused in the initial interview with the CP police stating: "In my confusion and nervousness in [the] office with Const. Wagner and Dwayne Dmyterko that day I answered many questions under pressure, which resulted in the differences in the facts."

In the Arbitrator's view it is not necessary to resolve what appears to be a substantial difference between the parties as to whether the grievor was involved in a 2 year pattern of theft or, as he admits, a 4 month pattern of theft by the misuse of Company credit cards to purchase fuel and car washes for his own vehicle. On either view of the facts, Mr. Iwanicha has admitted to one of the most serious infractions possible in an employment relationship, particularly one involving employees who are entrusted with the expenditure of funds in a relatively unsupervised setting. In the railway industry, as in other areas of employment in Canada, it has long been established that theft is, prima facie, a dismissable offence. It is only in extraordinary circumstances, where compelling mitigating factors are brought to bear, that a board of arbitration might be persuaded that notwithstanding an act of theft the bond of trust underlying the employment relationship is not irrevocably broken. Such exceptions may be established, for example, where it can be shown that the employee was suffering from a medical condition or extreme personal stress, or that the act of theft was on the spur of the moment and involved a momentary aberration in the life of an otherwise honest individual. (See, e.g. CROA 2706, 1631 and AH 0370).

In defence of the grievor the Union's representative asserts a number of factors. Firstly, he stresses that Mr. Iwanicha is an employee of 21 years' service who, it appears, was disciplined only once previously, having incurred 10 demerits for an offence unrelated to honesty. Secondly, he points to the grievor's own explanation of his personal view that he was doing nothing wrong. In that regard Mr. Iwanicha explained that he was frequently the employee chosen by other employees to fetch lunches from local take-out restaurants, and that he sometimes did so for supervisors. In those circumstances he would use his own vehicle. He also indicated that on some occasions he might be dispatched to run an errand for supervisors, again using his own car to do so. The grievor recalls that he did a fair amount of such errands on one occasion in relation to organizing a workplace barbeque.

On the whole of the evidence the Arbitrator has some difficulty with the grievor's explanation. The evidence of Mr. Dmyterko, which the Arbitrator takes to be candid and credible, is that he had no knowledge of the grievor using his own vehicle for any errands, and that he had never authorized any such use the Mr. Iwanicha's car. Further, the suggestion advanced on behalf of the grievor that some of the car washes recorded may have been for Company vehicles is unsupported by any evidence other than his own supposition. The only other Union witness, Carman Bruce Wareing, indicated that he had never used his own vehicle for Company business, had never purchased a car wash for a Company vehicle and was not aware of anyone else having done so. In that regard he indicated that the 4 trucks utilized in the yard are normally washed in the shop, using a wand designated for that purpose.

It may well be that the grievor's own view of the justification of what he did is a rationalization that he accepts in his own mind. He may truly believe that he did nothing dishonest. If anything, however, that possibility is no less disturbing than the alternative of deliberate and cynical dishonesty. That Mr. Iwanicha could have spun in his own mind a rationalization for appropriating hundreds of dollars of Company funds for the fuelling and washing of his own car, based loosely on the fact that he often volunteered to run lunch errands is, to say the least, cause for genuine concern as to his own sense of right and wrong.

More fundamentally, the Arbitrator is not persuaded by Mr. Iwanicha's explanation. The evidence clearly establishes that there was never any attempt on the part of Mr. Iwanicha to obtain authorization for the use of his own vehicle for any of the errands that he may have been involved in. There is no supporting evidence from any other employee to establish that there was general knowledge or acquiescence on the part of management in the pattern of use of the grievor's own vehicle, either for buying lunches or for running Company errands. On the balance of probabilities, the evidence does not support the suggestion of any knowledge, acquiescence or laxity on the part of management concerning the grievor's use of his own vehicle, much less his unauthorized misappropriation of funds through the use of Company credit cards.

A certain degree of concern also attaches to the grievor's own candour during the Company's investigation and before the Arbitrator. I find it difficult to rationalize the pattern of car washes at the Wildwood Esso station over a period of some two years with the grievor's denial of any such activity prior to June of 2000. Whether his own assertions in that regard are tailored to conform to the criminal charges which he faced, or can be explained by a self-serving memory, is not a matter which the Arbitrator need resolve. As noted above, the grievor's own admissions confirm a pattern of deliberate and systematic misappropriation of Company funds. This aspect of the evidence does do little to assist the grievor's case.

On the whole, I am compelled to conclude that Mr. Iwanicha did deliberately and repeatedly engage in a pattern of theft from the Company by the calculated unauthorized use of Company credit cards for the purchase of fuel and car washes for his own benefit. His explanation that he felt that it was not improper to do what he did is more a cause for concern than for reassurance. On the whole I am compelled to the conclusion that the grievor's actions have irrevocably broken the bond of trust essential to the employment relationship. For all of these reasons the grievance must be dismissed.

Dated at Toronto, this 16th day of August 2002

(signed) MICHEL G. PICHER

ARBITRATOR
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